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To MASCPA Members:

The National Labor Relations Board (NLRB) is tracking “Hot Topic” Cases in order to assist the Agency in responding to frequent inquiries regarding cases that involve disciplinary issues related to “Social Media” or “Use of Employer E-Mail to discuss, gripe, or complain about issues related to wages, hours or working conditions”. 

In the past few months, there have been three significant developments in this area that provide guidance on how social media use and employee protections are interrelated under the National Labor Relations Act (NLRA or Act).

1. In August, the National Labor Relations Board’s Acting General Counsel today released a 24 page report detailing the outcome of investigations into 14 cases involving the use of social media and employers’ social and general media policies. In releasing the document, the Acting General Counsel said, “I hope that this report will be of assistance to practitioners and human resource professionals.” 

See: http://privacyblog.littler.com/uploads/file/NLRBAugust18Memo.pdf
2. In September, an NLRB administrative law judge (ALJ) issued a decision regarding employee social media use that was decided against the employer and resulted in reinstatement of five employees who were found to have been unlawfully discharged for their use of social media to discuss the terms and conditions of their employment. 

See: Ampersand Publishing LLC d/b/a Santa Barbara News-Press, 357 NLRB No. 51 (Aug. 11, 2011),
3. And again in September, another ALJ decision was issued in favor of an employee engaging in protected, concerted activity when he complained on Facebook about the quality of food served at a company promotion event. 

See: https://www.nlrb.gov/news/administrative-law-judge-finds-new-york-nonprofit-unlawfully-discharged-employees-following-fac
On the positive side, the National Labor Relations Board Division of Advice has issued three Advice Memoranda recommending dismissal of unfair labor practice charges arising out of employee use of Facebook.  

In all three cases, the Division explained that the misconduct for which the employees were terminated did not constitute protected concerted activity, but were rather more appropriately considered personal gripes outside the protection of the Act. 

1. In JT's Porch Saloon, Case No. 13-CA-46689 (July 7, 2011).  a bartender was fired after posting comments in a Facebook conversation with his sister expressing his hope that his employer's "redneck" customers would "choke on glass as they drove home drunk."  None of his co-workers participated in the Facebook conversation, but days later, his employer terminated him (ironically, perhaps, via Facebook message).

2. In Wal-Mart, Case No. 17-CA-25030 (July 19, 2011), an employee was terminated after he took to his Facebook page to express frustration and insult his Assistant Manager.  Among other things, he called the Assistant Manager a "puta" and declared that her criticisms of his work were "retarded."  He concluded his manifesto with the exclamation that Walmart could "kiss [his] royal white ass."  Although co-workers responded to his posts, they were expressions of individual support; not group action.  For example, one wrote: "hang in there." 

3. Finally, in Martin House, Case No. 34-CA-12950 (July 19, 2011), a Recovery Specialist at a non-profit residential facility for the homeless was terminated for posting inappropriate comments about residents.  One night, while on the clock, the employee posted a series of comments about how "spooky" the institution was, the "voices" her clients hear, and how they would "just pop meds."  Interestingly, none of the participants in the Facebook conversation were co-workers; and, none of her co-workers were even Facebook friends of the employee.    

So be aware that an employee using social media to discuss the terms and conditions of their employment may constitute "protected concerted activity" under the NLRA. If taking disciplinary action against and employee for these activities, you should proceed with caution and ensure that your decisions and procedures comply with relevant labor laws and that your social networking, blogging and Internet policies are up-to-date.[image: image1][image: image2][image: image3]
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