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12/21/11
To: MASCPA Members & Affiliates                                                                                                                        

I just sat through an OFCCP webinar on its proposal to require federal contractors (and subcontractors) set a hiring goal of seven (7%) percent of their workforces be people with disabilities. OFCCP must receive comments on its proposal on or before February 7, 2012.  Their plan is to publish a final rule by fall 2012.

· The nondiscrimination requirements and general affirmative action requirements of this rule would apply to all Government contractors with contracts or subcontracts in excess of $10,000 for the purchase, sale, or use of personal property or non-personal services (including construction). 
· The requirement to prepare and maintain an affirmative action program would apply to those contractors that have a contract or subcontract of $50,000 or more and 50 or more employees. 
The OFCCP proposed seven (7%) goal is derived primarily from disability data collected as part of the Census Bureau’s American Community Survey (ACS); (surprisingly, not the BLS).
1. OFCCP has stated is derived from the 5.7% of population with persons with disabilities who are either working or seeking work, and the 1.3% of the population of persons with disabilities who are not seeking work because they have become discouraged.

2. The OFCCP is also seeking public comments on the possible inclusion of a two percent sub-goal for individuals with certain particularly severe or targeted disabilities. The agency is seeking feedback on both the concept of using a sub-goal and on the disabilities that should be included in such a sub-goal.

The OFCCP proposed regulatory changes would require specific actions to be taken in the areas of recruitment, training, record keeping and policy dissemination.  In a statement, the OFCCP characterized these requirements as “similar to those that have long been required to promote workplace equality for women and minorities.  

Here are the highlights….

1. Contractors would be required to invite all applicants to voluntarily self-identify as an “individual with a disability” at the pre-offer stage of the hiring process. AND, Contractors also would be required to invite post-offer voluntary self-identification. 

2. Requirement to survey all employees annually in order to invite their self-identification in an anonymous manner to allow the contractor and the OFCCP to better identify and monitor employment practices with respect to individuals with disabilities. 

OFCCP might prescribe that the contractor invite applicants to self-identify at the pre-offer stage using the following language: 

a. This employer is a Government contractor or subcontractor subject to section 503 of the Rehabilitation Act of 1973 (section 503), as amended, which requires Government contractors to take affirmative action to employ and advance in employment qualified individuals with disabilities. Regulations of the U.S. Department of Labor's Office of Federal Contract Compliance Programs (OFCCP) implementing section 503 require that Government contractors and subcontractors ask job applicants to indicate whether or not they have a disability. This information is requested in furtherance of our affirmative action obligations as a Government contractor subject to section 503, and to measure the effectiveness of the outreach, recruitment, training and development efforts we have undertaken pursuant to section 503.

b. A person has a disability as defined in section 503 if that person either: (1) Has a physical or mental impairment which substantially limits one or more of that person's major life activities; or (2) has a history or record of such an impairment. Major life activities include, but are not limited to, caring for  oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, sitting, reaching, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, interacting with others, and working. Major life activities also include major bodily functions such as functions of the immune system, special sense organs and skin, normal cell growth, digestive, genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal and reproductive functions.

Please indicate whether you have a disability as defined in section 503 by checking the box below.

[  ] YES, I HAVE A DISABILITY

3. Contractors would be required to collect and maintain several measurements and comparisons related to individuals with disabilities, including: 

a. number of individuals with disabilities referred to them by One-Stop Career Centers or other appropriate employment delivery system(s); 

b. number of individuals with disabilities referred to them by other entities, groups or organizations with which the contractor has a linkage agreement; 

c. number of individuals with disabilities that applied for positions with the contractor; and 

d. number of individuals with disabilities hired by the contractor. 

e. maintain records on number of individuals with disabilities applying for positions and number of individuals with disabilities hired. 

4. Processing requests for reasonable accommodation under the OFCCP proposal would require contractors to develop and implement written procedures to assist contractors in consistently satisfying their reasonable accommodation obligations and serving as a “blueprint” for the prompt handling of reasonable accommodation requests. 

5. Outreach efforts would require contractors to engage in a minimum of three specific types of outreach and recruitment efforts to recruit individuals with disabilities. In addition, contractors would be required to review, on an annual basis, the effectiveness of their efforts in identifying and recruiting individuals with disabilities and document this review.

6. Jobs would have to be listed, with limited exceptions, at the nearest One-Stop Career Center or other appropriate employment delivery systems. According to the OFCCP, this mandatory job listing requirement for Section 503, which is virtually identical to the requirement in the regulations of the Vietnam Era Veterans’ Readjustment Assistance Act (VEVRAA).

7. Annual review requirements would mandate contractors conduct a review of their personnel processes, as well as their physical and mental job qualifications (now only recommended under current regulations). Contractors would be required to conduct both of these self-reviews “annually,” rather than “periodically” (as currently required), and to document specific review actions and their results.

Jim Baker, SPHR 

Sr. Consultant, Human Resource Services
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